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This is an action brought under 42 U S . C. 8 1983 and two
Pennsyl vania statutes for damages stenm ng from the suicide of
Patrick Gaudreau on August 14, 1992 in the Phil adel phia Detention
Center. The plaintiffs arethe admnistratrix of Gaudreau' s estate
and t he decedent's surviving children. The defendants arethe City
of Phil adel phi a, several Phil adel phia Prison Systemofficials, and
a nunber of correctional officers fromthe Phil adel phia Detention
Center. Currently before the court is the defendants' notion for
sumary j udgnent.

Backgr ound

After extensive discovery, the parties have developed a
consi derabl e record. Followi ngis asummary of the background thus
reveal ed.

On July 17, 1992, Gaudreau was incarcerated at the
Phi | adel phia Detention Center (“the Detention Center”) after he
al l egedly violated a state-court protective order prohibiting him
from abusi ng, harassing, or threatening his parents. On July 22,

1992 Gaudreau was transferred, pursuant to an involuntary nental



health petition, to the Hahnemann Correctional Mental Health
Services Unit (“Hahnemann Unit”).! The basis for the petition was
a report that Gaudreau had set a fire in his cell and was ki cking
the cell's w ndow.

Upon adm ssion to t he Hahnemann Uni t, Gaudr eau was exam ned by
Dr. Mahnood Dadvand. Dadvand di agnosed Gaudreau as “bi pol ar mani c
wi th psychosis.” In his exam nation report, Dadvand f ound Gaudr eau
to be “hostile, verbally abusive toward t he doctor and correctional
officers” and to have “anger outbursts, antisocial attitudes and
assaul tive ideas.” Dadvand checked the box denoting: “The pati ent
is severely nentally disabled and in need of treatnent.”
Gaudreau's treatnent consisted of adm ssion to the Hahnemann Unit
as an inpatient, with assault and fire precautions, and a course of
anti depressant nedi cati on.

The next day, July 23, 1992, Muinicipal Court Judge Thomas
Denpsey ordered Gaudreau to undergo a nental health evaluation to
det er m ne whet her he should be conmtted. He was then remanded to
t he Phil adel phia Prison Systemto be assigned for the eval uation.
Bet ween July 23 and July 25, 1992, Gaudreau was agai n i ncarcer at ed
at the Philadel phia Detention Center. On July 25, he was
readmtted to t he Hahnemann Unit. The adm ssion sunmary, signed by
Dadvand, indicated a host of psychiatric synptons, including:

excessive and pressured speech, angry outbursts; hostility and

'The Hahnemann Unit is a nental health services facility
oper ated by Hahnemann University and |ocated in the Health
Services Wng of the Detention Center.
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agitation; i nappropri ate, demanding, and threatening interview
behavior; flight of ideas; delusions and assaultive ideas; and
hom cidal threats. Dadvand reiterated his earlier diagnosis and
recommended hospitalization with antipsychotic nedication and
precautions against fire and assault.

Gaudreau was hospitalized in the Hahnemann Unit fromJuly 25
to August 4, 1992. He was treated by Dr. Sharon Wai nwight, who
noted that Gaudreau had a prior history of psychiatric
hospitalization. During this period, Gaudreau was placed in
restraints twce and therewas initially some difficulty ingetting
Gaudreau to take his nedication. On August 4, 1992, Gaudreau was
di scharged as an i npatient and returned to the cell bl ock, where he
was treated as a Hahnemann out patient. Gaudreau was assigned to A
Bl ock, a unit housi ng ot her Hahnemann Unit outpatients. On August

11, Gaudreau was interviewed by Hahnemann social worker Em

Matul a, who noted that Gaudreau “still sonetinmes has passing
t houghts of hurting self or doing sonething to hinself.” Gaudreau
remai ned at the Detention Center until his suicide on August 14,
1992.

On t hat day, defendants Sean Murphy and Preston McDani el s were
the correctional officers assigned to A Block from7:00 a.m to
3:00 p.m At approximately 1:30 p. m, Gaudreau approached Mirphy.
At his deposition, Mirphy testified that Gaudreau “stated that he
felt schizy and he was going to hurt hinself.” Mur phy t hen
tel ephoned the Hahnemann Unit and spoke with Wainwight, the

psychi atri st who had nost recently treated and di scharged Gaudr eau.
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Mur phy informed Wainwight of Gaudreau's statenents. Mur phy
testified that Wainwight responded by saying “that she was
extrenmely busy at that tine” but woul d i ssue a pass for Gaudreau to
be rel eased to the Hahnemann Unit at 3:00 p.m Mirphy al so stated
that Wainwight opined that “this sounds |i ke soneone who just
wants to get off the block.” Wainwight testified that she wote
a pass for Gaudreau at 2:00 p.m authorizing Gaudreau to conme to
t he Hahnemann Unit between 3:00 and 3:15 p. m ?
After this phone conversation, Mrphy spoke to Gaudreau

i nform ng the detainee about the pass that would i ssue. Gaudreau
then walked away in the direction of the prison's gym At
approxi mtely 2:20 p. m, Gaudreau asked O ficer McDaniels if there
was a pass for himto see the doctor. At approximately 2:40 p.m,
Wai nwri ght noticed that the pass had not been delivered. At
approxi mately 2:45 p. m, Gaudreau returned fromthe gymand Mir phy
| ocked Gaudreau in his cell alone. Mirphy nmade no entry regarding
any of these events in the officers' |log. Wen he was relieved at
3:00 p.m by officers Eric Lewi s and Wayne Robi nson, Mirphy di d not

informthe incomng officers of Gaudreau's statenent or the fact

Wai nwright also testified that she did not authorize
Gaudreau to see her right away because she had a patient in her
office and there were other patients in the waiting area.

Wai nwight testified that the officer in charge of the waiting
area operated under an unwitten policy by which he would all ow
no nore than two patients in the waiting area, and thus if

Gaudr eau had been sent to the Hahnemann Unit, he woul d nost

i kely have been sent back to the cell block. Wi nwight
testified that it was worse for a patient to be brought to the
unit only to be returned to the cell block than it was for a
patient to wait.



that a pass was going to be issued. Nothing in the record suggests
that the pass was ever delivered.

Lewi s and Robi nson were assigned to ABlock from3:00 p.m to
11: 00 p. m Lew s began an inspection tour of A Block at the
commencenent of the shift. Lews testified that when he | ooked
into Gaudreau's cell, he saw the detainee lying on his cot.
Robi nson testified that, while at the <control booth at
approximtely 3:35 p.m, he received a phone call fromWai nwi ght,
who stated that she had a pass for Gaudreau and asked why Gaudreau

had not shown up for his appointnent. Robinson asked an “inmate

worker” to see if Gaudreau was in his cell. The i nnate worker
shouted to Robinson that Gaudreau had hanged hinself. Robinson
testified that he ran toward the cell, but could not reach it or

see inside because 15-16 inmates were there. He then returned to
t he control booth and i nf ormed Wai nwi ght that Gaudreau appeared to
be hanging in his cell. Lews testified that he then went to the
cell for the first tinme and observed Gaudr eau hangi ng (but he never
actually entered the cell).

After returning to the control booth, Robinson cal | ed Ser geant
Gail Morris at Center Control. Morris informed Li eutenant WIIliam
Russell who, with Correctional Oficer N cole Brown, went to
Gaudreau's cell. Nei t her brought anything with which to cut
Gaudreau down. When they arrived at approxi mately 3:40, Robi nson
was in the control booth and Lewis was at the threshold of the
cell. Russell and Brown observed Gaudreau hangi ng by a bed sheet

whi ch was tied to a cl othes hook, which was approximately five feet
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from the floor. According to the investigative report of the
Phi | adel phia Prison Systemis Internal Affairs D vision (“lAD
report”) and t he phot ographs of the scene, Gaudreau was hanging in
a sitting position. Russell directed Brown to find an instrunent
wi th which to cut the body down. Brown was unable to find any such
instrunment. It is uncontested that none of the officers on the
scene attenpted to untie or renove the sheet. Russell testified
that he attenpted to | i ft Gaudreau, but was unabl e because t he body
was too heavy. The conclusions enbodied in the |AD report,
however, are in sone tension with Russell's testinony. The |AD
report states:

Contrary to Lieutenant Russell's statenent that he

attenpted to lift the inmate so that he could be cut

down, eyew tness accounts place himoutside of Patrick

Gaudreau's cell, and that [sic] neither he nor any other

staff nmenber made an attenpt to cut the inmate down.
Accordingly, there appears to be a conflict in the evidence wth

respect to Lieutenant Russell's actions.?

3Def endant s obj ect that some of the inmate statemnents
recorded in the report are hearsay. The admssibility of the
inmate statenments to which defendants object need not be
addressed, as plaintiffs do not rely upon them and they are not

necessary to the resolution of this notion. | wll, however,
briefly consider the adm ssibility of those statenents within the
report that I will consider in ruling upon this notion. As to

the conflicting accounts of Russell's actions, the Internal
Affairs report is adm ssible. These accounts--by nurses Chang
and Detweiler--are credited in the conclusion of the
investigator's report, which places themw thin the hearsay
exception provided for public records by the Federal Rules of
Evi dence. Rule 803(8)(C) excepts fromthe hearsay excl usion
“factual findings resulting froman investigation nmade pursuant
to an authority granted by |aw, unless the sources of the
information or other circunstances indicate a | ack of
trustworthiness.” The fact that these statenments were iterated
in support of the investigator's conclusion that Russell (anong
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Shortly after the arrival of Russell and Brown, two prison
nurses arrived. They were followed by Dr. Wainwight, who in turn
was followed by Dr. Caucci, who pronounced Gaudreau dead at
approxi mately 3:50 p. m

| . Federal Cvil R ghts d ains

A. Governing Legal Principles

Plaintiffs assert «civil rights <clains against various
i ndi vidual <correctional officers, the Cty, and two prison
officials (the two officials are sued in both their individual and
official capacities). Al of the federal clains are governed by
the standard that the Supreme Court first articulated for Eighth

Amendnent nedical maltreatnent clains in Estelle v. Ganble, 429

others) “failed to take proper and decisive action,” place them
under the rubric of “factual findings” within the contenpl ation
of the rule. The Internal Affairs Division is enpowered to

i nvestigate prison incidents, and there is nothing to suggest

that the report and its sources--two nurses who were eyew t nesses
on the scene--are untrustworthy, the findings are adm ssible
under Rule 803(8)(C). See In re Nautilus Mtor Tanker Co., 85
F.3d 105, 111 (3d Gir. 1995); dark v. O abaugh, 20 F.3d 838, 839
(3d Gr. 1994)(per curiam.

Even if the statenents were not in their present form
adm ssi bl e under Rule 803(8)(C), they may nonet hel ess be
considered in deciding this notion. Rule 56 does not require
that "the nonnoving party nust produce evidence in a formthat
woul d be adm ssible at trial in order to avoid summary judgnent.
Qobvi ously, Rule 56 does not require the nonnmoving party to depose
her own witnesses." Celotex, 477 U S. at 324. The accounts of
the scene credited by the | AD Report could be presented at trial
in the formof testinony by the nurses; hence the account may be
considered in ruling upon this notion. See id.; see also
Wllians v. Borough of West Chester, 891 F.2d 458, 465 n.12 (3d
Cir. 1990) (opi nion of Becker, J., announcing judgnent of the
court) (“[H earsay evidence produced in an affidavit opposing
summary judgnent may be considered if the out-of-court declarant
could later present that evidence through direct testinony.”).
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US. 97 (1976)--“deliberate indifference.”* However, what
“deliberate indifference” signifies, in the context of this case,
varies sonewhat as the concept is applied to different sets of
def endants. Accordingly, before anal yzing the cl ai ns agai nst each
of the defendants in turn, I will briefly survey the pernutations
of “deliberate indifference” as those pernutations conme into play
with respect to the different sets of defendants.

(1) Plaintiffs' clains against Detention Center correctional
of fi cers Murphy and McDani el s (as well as their individual -capacity
clains against Philadelphia Prison System officials Wrden

W | hel m na Speach and Deputy Conm ssi oner Thomas Costell o) concern

“This is not to say, however, that the Ei ghth Amendment is
formally the predicate for plaintiffs' clainms in this case. The
decedent in this case was a pretrial detainee. Because pretrial
det ai nees have, by definition, not been adjudicated guilty of any

crime, the state is prohibited from punishing themat all, not
nmerely from punishing themin ways that are cruel and unusual. A
pretrial detainee's rights, therefore, are governed by the due
process clause of the Fourteenth Anendnent. Bell v. Wl fish, 441

U S. 557 (1979). The due process rights of pretrial detainees
are certainly at |east as substantial as the Ei ghth Amendnent
rights of convicted prisoners (see Boring v. Kozakiew cz, 833
F.2d 468, 472 (3d Cir. 1987) (applying E ghth Anendnent standard
of Estelle to pretrial detainees)) and may, arguably, be nore
substantial (see Witley v. Albers, 475 U S. 312, 326

(1986) (noting that the Court has reserved the question of whether
pretrial detainees are entitled to greater protections than
convicted prisoners with respect to nmedical treatnent and
protection fromharn; Kost v. Kozakiewcz, 1 F.3d 176, 188 n. 10
(3d Gir. 1993)(“It appears that no determ nation has as yet been
made regardi ng how nuch nore protection unconvicted prisoners
shoul d receive.”)). However, whatever the degree of
constitutional protection to which pretrial detainees are
entitled, there seens little doubt that it is not so denandi ng

t hat sinple negligence would be actionable as a constitutional
claim The Suprene Court has held in other contexts that a claim
of negligence is not cognizabl e under the Fourteenth Amendnent's
due process clause. See Daniels v. Wllians, 474 U S. 327
(1986); Davidson v. Cannon, 474 U S. 344 (1986).
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t hese defendants' conduct before the suicide. It has been
established within this circuit that 8 1983 can provide a renedy
for a pretrial detainee's suicide. The Third CGrcuit first
articulated the standard for this species of 8 1983 liability in
Colburn v. Upper Darby Township, 838 F.2d 663 (3d Gir.

1988) (“Col burn 1), and elaborated upon it in Colburn v. Upper

Dar by Township, 946 F.2d 1017 (3d Cr. 1991) (“Colburn I1").
Drawi ng on Suprene Court cases analyzing issues of nedica

mal treatnment in prison (Estelle v. Ganble, 429 U. S. 97 (1976)) and

personal security of inmates while in custody (Davidson v. Cannon,

474 U.S. 344 (1986)), the Third Circuit fashioned a standard for 8§

1983 Iliability in detainee suicide cases based on “reckless
indifference.” Colburn I, 838 F.2d at 669. According to this
standard, as restated in Colburn Il, prison officers can be found

liable if “(1) the detainee had a 'particular vulnerability to
suicide,' (2) the custodial officer or officers knewor shoul d have
known of that vulnerability, and (3) those officers acted wth
'reckl ess I ndi fference' to t he det ai nee's particul ar

vulnerability.” Colburn Il, 946 F.2d at 1023 (quoting Col burn 1,

838 F.2d at 669).

The second el enent inthis test, that concerning the extent to
whi ch a defendant was aware of the risk of suicide, was further
explained in Colburnll. Notingthat anintervening case (WIlIlians

v. Borough of West Chester, 891 F.2d 458 (3d G r. 1989)) enpl oyed

the term “deliberate indifference,” the court declined to

di stingui sh between “reckl ess” or “deliberate” indifference. |d.
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at 1024. The court did, however, state that the phrase “should
have known,” as enployed in the second prong of the Colburn I

standard, signifies “sonething nore than a negligent failure to

appreciate the risk . . . though sonething |l ess than subjective
appreciation of the risk.” 1d. at 1025.
Thus clarified, the Colburn | standard arguably requires

further reexam nation in light of the Suprenme Court's opinion in

Farnmer v. Brennan, 511 U S. 825 (1994). Farnmer was an Eighth

Amendnent case concerning prison officials' duty to protect
(convicted) inmates from harm Justice Souter, witing for the
Court, clarifiedthe neaning of “deliberate indifference” inEighth
Amendnment jurisprudence. The Court considered two alternatives
Wi th respect to the nental state required for an Ei ghth Anendnent
violation: (1) a “civil recklessness” standard, requiring that
liability is predicated on a substantial risk of harm of which the
def endant knew or should have known, or (2) a “crimnal
reckl essness” standard under which an officer may not be held
i abl e unl ess he or she subjectively knew of the risk. The Court
concl uded that the “crimnal recklessness” standard conports with
both the text and interpretations of the cruel and unusual
puni shnments cl ause. |d. at 839-40. Hence, the Court held that the
cul pability of defendant officers under the “deliberate
indifference” standard is determ ned by a subjective test:

[A] prison official cannot be found |iable under the

Ei ght h Amendnent for denying an i nnat e hunane condi ti ons

of confinenent wunless the official knows of and

di sregards an excessive risk to inmte health or safety;
the official nust both be aware of facts fromwhich the
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i nference could be drawn that a substantial risk of
seri ous harmexi sts, and he nust al so drawt he i nf erence.

Id. at 837. Thus for Eighth Arendnent clains to succeed after
Farner, the plaintiff nust denonstrate actual subjective know edge
on the part of the individual defendant.

The Third Circuit has yet to revisit its Colburn | doctrine

(as clarified in Colburn Il1) in the light of the Suprenme Court's

decision in Farnmer. Defendants urge that Farner mandates that the
second prong of the standard be nodified to state a subjective
standard of know edge. However, because Farner is a case
interpreting the requirenents of the Ei ghth Anendnment with respect
to convicted prisoners, it is not directly controlling on the
subj ect of the due process clause's protection of those who are

detai ned pending trial. See Whitley v. Al bers, 475 U. S. 312, 326

(1986); supra note 4.

Thus whether, or to what extent, pretrial detainees in the
instant context are entitled to greater protection than the Ei ghth
Amendnent provides to convicts i s an open question. Sone courts of
appeals have decided that the Eighth Anmendnent standard of
deliberate indifference, with a subjective know edge conponent,
applies to pretrial detainees' clains of inadequate nedical
assi stance and i nadequate protection agai nst suicide. See, e.qg.,

Hare v. Cty of Corinth, 74 F.3d 633, 648-49 (5th Cr. 1996)(en

banc) (sui ci de prevention); Salazar v. Gty of Chicago, 940 F.2d

233, 237 (7th Cir. 1991)(nedical assistance). Additionally, one

district court withinthis circuit has ruled that the Col burn test
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must be nodified to be consistent with Farmer. Swan v. Daniels,

923 F. Supp. 626, 631 (D. Del. 1995). Indeed, although the Eighth
Amendnent is not technically the basis for plaintiffs' clains, the
Estelle opinion provides one of the principal “theoretical
under pi nni ngs” for the Col burn standard. Colburn Il, 946 F.2d at
1017. Accordingly, the Suprene Court's interpretation of Estelle
in Farmer, if not flatly controlling, could be said to evidence at
| east an indication of the Court's viewof how Fourteenth Anmendnent
doctrines that derive from Estelle should be anal yzed.

For the purposes of this notion, however, it is not necessary
to provide an ultinmate answer to this question, since the outcone
of this notion would be the same whether the standard requires
subj ective knowl edge or not. As the discussion below wll neke
clear, the individual defendants fall into one of two canps: (1)
defendants wth respect to whom there is evidence from which
subj ective know edge of the risk of suicide can be inferred (which
evidence would also support a finding of liability under an
obj ective standard), or (2) defendants with respect to whomthe
evi dence suggests nei ther knowl edge nor facts suggesting that they
shoul d have known. Since the defendants in canp (1) are not
entitled to summary judgnent under the subjective standard
(crimnal recklessness), and the defendants in canp (2) would be
entitled to summary judgnent even under an objective standard

(civil recklessness), it is not necessary to deci de which standard
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is the appropriate one.> See Boswell v. County of Sherbourne, 849
F.2d 1117, 1120 & n.4 (8th Cr. 1988)(affirm ng denial of sunmary
judgnent in nmedical maltreatnment case while declining to decide
whet her a standard other than Estell e should apply, given that the
result would be no different under a different standard).
Accordingly, this opinion will assume, wthout deciding, that
subj ective know edge is required when deciding to deny summary
judgnent, further noting that defendants as to whom sunmary
judgnent is granted woul d be entitled to summary judgnent even on
t he objective standard.

(2) The clainms against correctional officers Lewis and
Robi nson, as well as those against Lieutenant Russell, involve
al l eged acts and om ssions that occurred after Gaudreau was found
hangi ng. There are no al |l egations, and there is no record evi dence
suggesting, that these defendants had either actual or constructive

know edge of Gaudreau's suicidal propensity. Because these clains

°Evi dence suggesting that a defendant “should have known” of
a risk can, in many instances, also support an inference that
subj ective knowl edge is present. As Justice Souter explained in
Far mer :

Whet her a prison official had the requisite know edge
of a substantial risk is a question of fact subject to
denonstration in the usual ways, including inference
fromcircunstantial evidence . . . and a factfinder may
conclude that a prison official knew of a substanti al
risk fromthe very fact that the risk was obvious.

511 U. S. at 842. Thus, a defendant can be shown to have had
actual subjective know edge of a risk if the fact-finder finds
that the defendant had all the data from which risk could be
inferred. The circunstantial evidence permtting the fact-finder
to draw the i nference, however, would also constitute direct

evi dence of objective know edge.
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do not present any issues of preventive neasures, they wll be
anal yzed as nedical maltreatnent clains, for which I wll assune
(for the reasons set forth above) that the Eighth Amendnent
standard set forth in Estelle v. Ganble, 429 U S. 97 (1976),

supplies the rel evant anal ytic principles. Inthat case, the Court
hel d that the Ei ghth Amendnent is violated when prison officials
display “deliberate indifference to serious nedical needs of
prisoners.” |1d. at 104. Accordingly, | will exam ne these clains
on the assunption that they are governed by Estelle, as further
el aborated in Farnmer (while reserving the question of whether a
nore protective standard may apply to pretrial detainees). See Kost

v. Kozakiewicz, 1 F.3d 176, 188 & n.10 (3d Gr. 1993).°

(3) Finally, the clains against the City and the official-
capacity clains against Warden WIhelmna Speach and Deputy
Conmi ssi oner Thomas Costel |l o are governed by another variation on
the “deliberate indifference” thenme. Farner requires that Eighth
Amendnment clainms against prison officials in their individua
capacities neet a subjective state of mnd requirenent. The test
is otherwi se for clains against entities such as the Gty (as well
as the official capacity clains that are essentially identical to

those clains). These clains rest on allegations of a policy and

® will, at this time, hazard only this observation: The

Ei ghth Anmendnent's cruel and unusual punishnments cl ause--which
under pi ns the subjective “crimnal recklessness” standard
articulated in Farnmer--seens rather renote fromthe val ues
appropriate for determ ning the due process rights of those who,
al though in detention, have not been convicted of any crinme. See
supra note 4. In the event that this case goes to trial, | wll
request briefing on this issue before fashioning the jury charge.
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practice of deliberate indifference to suicidal detainees through
the failure to train prison staff on inmate suicide precautions.
As the Court noted in Farner, the test for deliberate indifference
With respect to a nunicipality is, of necessity, an objective one
given that “considerable conceptual difficulty would attend any
search for the subjective state of m nd of a governnental entity.”
511 U.S. at 841. Therefore, with respect to the clai ns agai nst the
Cityandits officials, liability can followfrominputed know edge
if,

inlight of the duties assigned to the specific officers

or enpl oyees the need for nore or different training is

so obvi ous, and the i nadequacy so likely toresult inthe

vi ol ation of constitutional rights, that the policynakers

of the city can reasonably be said to have been

deliberately indifferent to the need.

ld. at 840 (quoting Canton v. Harris, 489 U S. 378, 390 (1989)).

Attention now turns to the application of the foregoing
principles tothe defendants in this case. Because the defendants'
summary judgnment notion is before the court, the record will be
viewed in the light nost favorable to the plaintiffs. Sumar y
judgnent is appropriate only if there is no genuine issue of
mat eri al fact such that a reasonabl e fact-finder could find for the

non-novi ng party. Fed R Civ. P. 56(c); Reliance Ins. Co. V.

Moessner, 121 F.3d 895, 900 (3d Cir. 1997). For the reasons set
forth bel ow, defendants' notion will be granted in part and deni ed
in part.

B. | ndi vidual Corrections Oficers
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At the outset, it nust be noted that plaintiffs do not oppose
summary judgnent in favor of corrections officers Brow, O ark, and
Morris, as well as Deputy Comm ssi oner Joseph Gal | agher and Deputy
Commi ssi oner John Daughen. Accordingly, defendants' sunmary

judgnent will be granted intoto as to these defendants. Attention

therefore turns to the clains against the remaining individual
corrections officers: Mirphy, MDaniels, Lew s, Robinson, and
Russel | .

1. Corrections O ficer Mirphy

Al |l eged Constitutional Violation. As explained above, the

clains against officers Mirphy and MDaniels concern acts and
om ssions prior to Gaudreau' s sui ci de and are t herefore governed by

the standards set forth in Colburn | and Col burn I1I. Def endant s

concede t hat whet her Gaudreau had a vulnerability to suicide is an
unresol ved i ssue of material fact. Accordingly, left for decision
i s whether these remaining individual defendants are entitled to
judgnent as a matter of law on the issues of know edge and
deliberate indifference, the second and third prongs of the Col burn
i nquiry.

Mur phy argues that he is entitled to judgnent as a matter of
| aw because (1) he had no know edge of any suicidal vulnerability
on the part of Gaudreau and, alternatively, (2) his actions did not
amount to deliberate indifference. As noted above, Mirphy was one
of the two officers assigned to Gaudreau's cell block from 7:00

a.m to 3:00 p.m on the date of the suicide. And it was to Mirphy
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t hat Gaudreau nmade the statenent that he felt “schizy” and that he
was “going to hurt hinself.”

On the basis of Gaudreau's statenent to Murphy, plaintiffs
have plainly raised an issue of fact with respect to Mirphy's
know edge of Gaudreau's suicidal vulnerability. Defendants point
out that no evidence indicates that Murphy understood “schizy” to
mean sui ci dal . There is, however, very little anbiguity about
Gaudreau's statenent that he would hurt hinself. Mirphy's having
heard this statenent, as he testified on deposition, raises a
genui ne issue of material fact. As the Court in Farner pointed
out: “an Ei ghth Amendnment cl ai mant need not show that a prison
official acted or failed to act believing that harmwoul d actual ly
befall aninmate; it is enough that the official acted or failed to
act despite his know edge of a substantial risk of serious harm?”
511 U. S. at 842. CGaudreau's remark to Murphy that he would hurt
hinself is sufficient to evidence such a substantial risk.

Def endants seek to mnimze the inportance of Gaudreau's
statenent by arguing that Mirphy testified that suicide threats
were not unusual on A Block, thereby suggesting that Gaudreau's
t hreat shoul d not have been taken seriously. The | ogic underlying
this propositionis elusive. It isdifficult tosee howit is that
the reported preval ence of suicide threats in a cell bl ock known to
house psychi atri c outpati ents suggests that Gaudreau's st atenent of
sui cidal intent should not be taken seriously. But if one assunes
that there is a reasonable basis for giving Mirphy's testinony

about what Gaudreau said the very little significance for which
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def endants argue, all this neans in the present context is that the
defendants have sinply offered counter-evidence on a disputed
factual issue, viz., Murphy's knowl edge of Gaudreau's vul nerability
to suicide. Mreover, any inplication that Murphy sawno basis for
taki ng Gaudreau' s statenent seriously is, to at | east sone extent,
underm ned by the undi sputed fact that Murphy pronptly called the
psychiatric unit. This act could, in the contenplation of atrier
of fact, suggest that Mirphy found the statement sufficiently
serious to nmerit the attention of a psychiatrist. The call would
t hus support a reasonable inference that Gaudreau's particul ar
vulnerability to suicide was known (in addition to the inference of
know edge that can be drawn from Gaudreau's comment to Mirphy).
Therefore, view ng the record nost favorably toward the plaintiffs,
it is clear that thereis atriable issue with respect to Murphy's
know edge.

Def endants, however, also argue that even if the know edge
el ement raises an i ssue of fact, Murphy's initial actions--calling
Wai nwight and telling Gaudreau that Wai nwight would i ssue hima
pass--denonstrate that Mirphy was not, as a mtter of |aw,
deliberately indifferent. This argunent also fails to persuade.

Cal I'i ng t he Hahnemann Unit was, w t hout question, a reasonabl e
and appropriate action. However, the gravanen of plaintiffs' claim

concerns Mirphy's subsequent acts and om ssions. The fact that

Mur phy cal | ed Wai nwri ght and knew t hat Wai nwi ght i ntended to i ssue
a pass does not insulate Murphy fromthe possibility that any of

his other acts or omssions could be found to have been
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deliberately indifferent. Far fromproviding a shield, in fact,
Murphy's earlier action could lead a jury reasonably to find
agai nst himregardi ng his subsequent om ssions. Mirphy was aware
t hat Gaudreau was a psychiatric outpatient. Mirphy appears to have
t hought that Gaudreau' s statenent about self-harmwas sufficiently
serious to warrant a call to the psychiatric unit. As a result of
this call, Mirphy knew that Wainwight agreed to see Gaudreau

which again suggests seriousness (notw thstanding Mirphy's
testinony that Dr. WAinwright remarked that Gaudreau m ght just be
trying to get off of the block).’

G ven the evidence suggestive of Mirphy's know edge that
Gaudreau had a serious suicidal propensity, Mirphy's conceded
om ssions--(1) to note Gaudreau's statenent about hurting hinself
in the prison log, (2) to inform the incomng officers of
Gaudreau's statenent, (3) to inform his superior officer of the
incident, and (4) to fill out an involuntary commtnent form-
cannot be said to be constitutionally reasonable as a matter of
law. All of those om ssions were contrary to directions contai ned

Wi thin a docunent the Gty proffers as evidence of its then-extant

I't should also be noted that Dr. Wainwight's testinony is
not entirely consistent with Mirphy's testinony about what Dr.
Wai nwight said. At her deposition, Dr. Wainwight testified: *
wasn't assessing himover the phone. Assessnents, psychiatric
assessnents are generally not done over the phone, not even in
t he nodern day of conputers.” Thus, to the extent that
def endants nmay be understood to be arguing that Dr. Wainwight's
putative statenment to Mirphy suggests that Mirphy did not have
the requisite knowl edge of the seriousness of Gaudreau's risk of
suicide, there is counter-evidence raising an issue of materi al
fact.
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policies on suicide prevention--a 1988 nenorandum on suicide
preventi on which was, so defendants aver, utilizedinthe training
of correctional officers.® Because the onissions conplained of
coul d be found to have been anong the factors resulting in the non-
deliverance of the pass at a tine contenporaneous to the [ ast
sighting of Gaudreau alive, plaintiffs have nmade a show ng of the
requisite causal nexus. Furthernore, a fact-finder could
reasonably conclude that Murphy's failure to informthe incom ng
of ficers forecl osed the possibility of their nonitoring Gaudreau in
such a way that they m ght have detected his preparations or at

| east di scovered the hanging earlier.® Mirphy's subsequent act--

8 The nenorandum states, in pertinent part, under the heading
“Block Oficer's Responsibilities”:

Si gns of suicidal behavior and threats nust be entered
in the Log Book & communi cated to your supervisors and
to the next shift. Refer to the Psychiatric Unit.

Fill out 783 Form i mredi ately.

Under the heading “Precautions!” the docunent states:

1) If you suspect soneone is suicidal, renove all
articles fromthe cell that can easily be used for
self-harm these include belts, sharp objects, easily
torn materials, matches, drugs, nedication.

2) House resident with another resident and, when
possi ble, close to the correctional O ficer's post.

3) | F UNABLE TO WATCH RESI DENT CONSTANTLY - REPORT
TH S TO YOUR SUPERVI SOR. TOURS MJST BE MADE AT LEAST
EVERY FI FTEEN M NUTES MORE OFTEN AT NI GHT AND AT

| RREGULAR | NTERVALS.

°Def endants argue that Freedman v. Allentown, 853 F.2d 1111
(3d Gir. 1988), conpels the conclusion that Mirphy's conceded
failure to informthe incomng officers (or any other officers)
of Gaudreau's suicide threat or the Hahnemann Unit pass was not
deliberately indifferent as a matter of law. In Freedman, the
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| ocki ng Gaudreau alone in a cell whose distance fromthe control
boot h rendered the cell | ess susceptible to nonitoring--is al so not
entitled as a matter of law to constitutional exoneration.

Viewing the record evidence in a light favorable to the
nonnmovants, and drawi ng all reasonable inferences accordingly, |
conclude that a reasonable jury could find that these acts and
om ssions constituted deliberate indifference. Ther ef or e,
plaintiffs have raised triable issues with respect to defendant
Mur phy.

Qualified Imunity: Miurphy also raises qualified immunity as

a bar to this suit. Qualified immunity protects governnent
of ficials when their “conduct does not violate clearly established

constitutional rights of which a reasonable person would have

known.” Harlow v. Fitzgerald, 457 U S. 800, 818 (1982). I n

deciding a notion for summary judgnent when the defense has been

court of appeals affirned, inter alia, the district court's

di sm ssal of clains against a probation officer. Plaintiff's

cl ai m agai nst the probation officer rested on the fact that the
officer failed to informthe custodial officers of the detainee's
prior suicide attenpt. The court of appeals reasoned that the
probation officer's failure to informthe custodial officers
anounted only to negligence. The facts of Freedman, however, are
strikingly different fromthose in this case. That ruling
concerned a probation officer who had visited the jail where the
det ai nee was housed. Id. at 1117. Unli ke Murphy, the rel evant
defendant in Freedman was not a custodial officer and thus | acked
the level of responsibility for the detainee that custodi al
officers have. Cf. WIllians v. Borough of Chester, 891 F.2d 458,
466-67 (3d Cr. 1989) (opinion of Becker, J. announcing judgnent
of the court)(noting that a civilian dispatcher could not be held
liable for detainee's suicide because he had no cust odi al

duties). Furthernore, the failure to informin Freedman
concerned the detainee's prior nedical history, not, as in this
case, an expression of suicidal intent nade a few m nutes before
the relevant officer's shift ended.
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raised, the court “appropriately my determne, not only the
currently applicable law, but whether the law was clearly
established at the tinme an action occurred.” 1d. Initially, the
plaintiff bears the burden of show ng that the defendant's conduct
violated sone clearly established statutory or constitutional

right. Seelnre Gty of PhiladelphiaLitig., 49 F.3d 945, 961 (3d

Cr. 1995). | f this burden is carried, the defendant nust
denonstrate the absence of a genuine issue of material fact as to
the "objective reasonableness" of the defendant's actions.

Sherwood v. Mulvill, 113 F.3d 396, 398 (3d Cr. 1997).

Wth these principlesinmnd, | will consider (i) whether the
governing law was clearly established when Gaudreau commtted
suicide, (ii) whether plaintiffs have nmet the burden of producing
evidence indicative of aviolation of the clearly established | aw,
and (iii) whether defendants have shown that Mirphy's conduct is
obj ectively reasonabl e.

(i) As developed in section |I.A above, the Third Grcuit's
Col burn decisions, applying the E ghth Anmendnent “deliberate
indifference” standard to inmate suicide cases, provide the
governing law for the clains against Murphy. | turn now to the
guesti on whether these governing legal principles were clearly
established at the tinme of Gaudreau' s suicide: August 14, 1992.

In deciding whether the law is clearly established, the
Suprenme Court has cautioned agai nst | ooking at the constitutional

issue on a |evel of abstract generality. Anderson v. Creighton,

483 U.S. 635, 639 (1987). Rather,
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the right the official is alleged to have vi ol ated nust
have been 'cl early established inanoreparticularized,
and hence nore relevant, sense: The contours of the
right nust be sufficiently clear that a reasonable
of ficial would understand that what he i s doi ng viol ates
that right. This is not to say that an official action
is protected by qualifiedinmunity unless the very action
i n question has previously been held unlawful, . . . but
it isto say that in the light of pre-existing |law the
unl awf ul ness nust be apparent.

Id. Elaborating uponthe “clearly established” standard, the Third
Circuit has enphasized that it has “adopted a broad view of what
constitutes an established right of which a reasonabl e person woul d

have known.” See, e.q., Burns v. County of Canbria, 971 F. 2d 1015,

1024 (3d Gr. 1992); Stoneking v. Bradford Area Sch. Dist., 882

F.2d 720, 726 (3d Cir. 1989). Accordingly, our circuit has
stressed that “there does not have to be 'precise factual
correspondence' between the case at issue and a previous case in
order for aright to be "clearly established,' and we woul d not be
"faithful to the purposes of immunity by permitting. . . officials
one liability-free violation of a constitutional or statutory

requirenment.'” Burns, 971 F.2d at 1024 (quoting People of Three

Mlelsland v. Nuclear Regulatory Commirs, 747 F.2d 139, 144-45 (3d

Cir. 1984).

The application of the Ei ghth Amendnent standard to the
suicide of pretrial detainees, the particular context in which
plaintiffs' clainms are raised, was clearly articul ated and refined

by the Third Grcuit's Colburn I and Colburn Il cases, decided in

1988 and 1991 respectively, before the events of August 14, 1992.

The Col burn application of the deliberate indifference standard had
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al so been followed in other reported cases prior to the events at

issue inthis case. See, e.q., Wllians v. Borough of Wst Chester

Pennsyl vani a, 891 F.2d 458 (3d Cr. 1989); Freedman v. Gty of

Al lentown, 853 F.2d 1111 (3d Gr. 1988). G ven the anount of
appel | ate devel opnent of the applicable | egal principles, and the
specificity of the context in which these principles have been
applied, it is evident that the constitutional protection of
pretrial detainees fromofficial indifference to known suicida
tendencies was clearly established at the tine of Gaudreau's
sui ci de.

The resolution of issue (ii)--whether plaintiffs have nade a
show ng of constitutional injury--is enbedded inthe foregoing. As
t he di scussi on above indicates, plaintiffs have clearly alleged,
and provi ded evidence of, a constitutional deprivation sufficient
to neet their burden

Finally, wiwth respect to issue (iii), the presence of triable
i ssues with respect to officer Murphy's conduct nmakes it cl ear that
def endants have not nmet their burden of showing that there is an
absence of material fact wth respect to the objective
reasonabl eness of Murphy's conduct. Defendants seek support inthe

Eighth Grcuit's decision in Rellergert v. Cape G rardeau County,

924 F.2d 794 (8th G r. 1991), where the court affirnmed the district
court's entry of judgnment notw thstanding the verdict on imunity

grounds. However, the facts in Rellergert were significantly

different fromwhat the record in this case would permt a fact-

finder to conclude. In Rellergert, the decedent comm tted suici de
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after he was identified as a suicide risk and placed on suicide
wat ch. The defendants, pursuant to the operative policy, placed
the decedent in “a conmmopbn area of the jail where he could be
observed by a duty officer . . . froma centrally |ocated booth.”
Id. at 795. The shower and bat hroom area, however, were not
visible fromthe control booth, and it was in the shower that the
decedent hanged hinself. The duty officer in the booth had
observed the decedent enter the shower and bat hroom area, and had
an inmate check on the decedent because he had not returned
pronptly. 1d. Under these circunstances--where the decedent had
been identified as a suicide risk and where precautions were taken
according to the operative policy--the court held that the
precautions taken were constitutionally adequate. Inthis case, by
contrast, viewing the record in the light nost favorable to
plaintiffs, there is evidence from which a fact-finder may
reasonably conclude that Mrphy failed to take appropriate

precautions in spite of an obvious risk of suicide. See Farner,

511 U S. at 842; supra note 4. In contrast to the events in

Rellergert, it is undisputed in this case that what the Gty

proffers as the operative policy at the time in question was not

foll owed by Mirphy. Hence, Rellergert is not apposite on this

record.
Accordingly, summary judgnment will be denied as to defendant
Mur phy.
2. Corrections Oficer MDaniels
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As noted in part | above, MDaniels was assigned to A Bl ock
with Murphy on the 7:00 a.m to 3:00 p.m shift on the day of the
sui ci de. Unli ke Murphy, however, there is no evidence in the
record fromwhich a jury could reasonably infer that MDani el s was
deliberately indifferent to a known risk of suicide. Al t hough
there is substantial evidence in the record from which a fact-
finder could conclude that Gaudreau had a particular vulnerability
to suicide, nothing in the record suggests that MDani el s had any
know edge indicative of that vulnerability. McDani el s was not
party to Gaudreau's statenent to Murphy, and there is no evidence
t hat Murphy informed McDaniels of the statenent. To be sure, it
does appear that Gaudreau asked McDaniels at approximately 2:20
p.m whether there was a pass for himto see the doctor. But there
is nothing to suggest that MDaniels had any ground for supposing
that the pass was related to a suicide threat, or indeed that the
pass related to psychiatric problens. Accordingly, there is no
evi dence suggesting that MDani el s knew or shoul d have known t hat
Gaudr eau was prone to suicide. Summary judgnment will therefore be
granted with respect to MDaniels on the federal civil rights
cl ai ns.

3. Lewi s, Robi nson, and Russel |l

As detailed in the background section above, Lewis and
Robi nson were the officers assigned to Gaudreau's cell bl ock at the
time of the suicide. Lieutenant Russell was a ranking officer who
was at the control booth when Gaudreau was di scovered hangi ng.

There is nothing in the record to indicate that any of these
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defendants had any prior know edge of Gaudreau's suicidal
di sposition. Accordingly, exam nation focuses on the behavi or of
the three officers after they | earned that Gaudreau was hangi ng in
his cell. The question to be answered is whether, as to each of
the three officers, the record establishes as a matter of |aw that
this officer was not deliberately indifferent to a known nedi ca
need.

It is uncontested that neither Lewi s nor Robinson entered
Gaudreau's cell after learning that he was hanging. Defendants
argue that the failure of Lewms and Robinson to attenpt to aid
Gaudreau was justified because the nunber of inmates who were in
the cell at the tine raised safety concerns. Plaintiffs, for their
part, point to the I AD report, which characterized the behavi or of
Lew s and Robi nson as “confused and di sorgani zed” and stated that
“the | ack of decisive action cannot be condoned.” |n concluding
that their conduct violated prison policy and procedure, the
Internal Affairs investigator noted that a 1988 prison nenorandum
directed officers to: “elevate the victimto renove pressure on
the throat; untie rope and place victim on the floor; |oosen
noose; give CPR if there is no pulse; and finally nonitor and
mai ntain an open air way.” As the investigator further noted, the
menor andum al so directed officers to “request the assistance of
other residents to elevate the victim”

On the record before the court, it cannot be said that the
officers' failure to render aid to Gaudreau was constitutionally

perm ssible as a matter of law. Gaudreau was | ast seen alive at
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approximtely 3:05 p.m and found hanging at 3:35 p.m According
to both the Internal Affairs report and Lieutenant Russell,
Gaudreau was hanging--in a sitting position with his feet on the
floor--froma hook approximately five feet fromthe ground. As
currently devel oped, the record does not indicate an answer to the
guesti on whet her Gaudreau was still alive and resuscitable at the
time he was di scovered hangi ng.

Whet her there was a serious nedical needis thus not really in
dispute. A hanging victimis manifestly in need of first aid and
medi cal attention, if only the relief of pressure around the neck.

See Monnmout h County Correctional Institutional I nmates v. Lanzaro,

834 F.2d 326, 347 (3d Gr. 1987)(A serious nedical condition is
“one that has been di agnosed by a physician as requiring treatnent
or one that is so obvious that a |l ay person would easily recogni ze

the necessity for a doctor's attention."), cert. denied, 486 U S.

1006 (1988). Since the officers all either saw Gaudreau hangi ng,
or were told that he was, it is clear that the condition was known
tothe officers. What the parties contest is whether the evidence
suggests cul pability under the deliberate indifference standard.

Concedi ng that neither Lew s nor Robinson attenpted to render
aid, defendants cite the security concerns raised by the influx of
detai nees into the cell and deposition testinony indicating that
officers are obliged to secure the bl ock under these conditions.
The plaintiffs point to the 1988 policy nmenp's instruction to
enlist the aid of inmates, an instruction that fairly assunes that

there will beinmates inthe vicinity to whomsuch a request can be
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made. I n short, defendants argue that their reaction was justified
while plaintiffs urge that the evidence shows that the officers
i naction anmounts to deliberate indifference. Gven this conflict
as to the inferences to be drawn fromthe evidence, whether Lew s
and Robinson were deliberately indifferent is an unresol ved
gquestion of fact. This conflict goes to the state of m nd of the
officers, a question that is particularly inapt for sumary
resolution on the basis of a cold record. *°

Material issues of fact also exist as to Lieutenant Russell.
Russell testified that he went into the cell and attenpted,
unsuccessfully, to lift Gaudreau, after which he instructed Brown
to find sonmething with which to cut Gaudreau down. Plaintiffs,
however, argue that there is an issue of fact as to whet her Russel
even entered the cell. Plaintiffs point to the Internal Affairs
report, which credited testinony by Dr. Wi nwight and Nurses
Det wei | er and Chang pl aci ng Russel | outside the cell and i ndicating
that Russell made no efforts to lift Gaudreau. Gven this
conflict regarding the critical issue of whether Russell attenpted

to render any aid, a jury could reasonably conclude that he did

YAs Judge W sdom has put the matter:

The court should be cautious in granting a notion for
sumary judgnent when resol ution of the dispositive

i ssues requires a determnation of state of mnd. Mich
depends on the credibility of witnesses testifying as
to their owm states of mnd. |In these circunstances
the jury should be given an opportunity to observe the
denmeanor, during direct and cross-exan nation, of the
W t nesses whose states of mnd are at issue.

Croley v. Matson Navigation Co., 434 F.2d 73, 77 (5th Cr. 1970).
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not, and that he therefore was deliberately indifferent to a known
nmedi cal need.

In sum Lew s, Robinson, and Russell are not entitled to
summary judgnent on the nerits of the constitutional clains. On
this record, a jury could reasonably conclude that there was
inaction in the face of a serious nedical need of which the
officers were aware and that such inaction violated Gaudreau's

rights under the Due Process Clause. See Heflin v. Stewart County,

Tennessee, 958 F.2d 709, 718 (6th GCr. 1992)(noting that
“responsi ble officers were doing nothing but waiting for sonmeone
else to make the first nove” and holding “[i]t is reasonable to
hold themto a standard that does not permt a victimto renmain
hangi ng for eight m nutes or nore”).

Qualified I munity. Nor, onthis record, are Lewi s, Robi nson,

and Russel |l entitled to qualifiedimmunity. The application of the
Ei ghth Anmendnent in situations where a prisoner or detainee
presents a serious nedical need has been firmy established by the
Court's decision in Estelle and the nyriad opinions that have
appliedit. No further canvass of decisional |awis necessary. It
shoul d al so be noted that the deliberate indifference standard has
been applied not only in cases challenging officers' pre-suicide
acts and om ssions, but alsoin the very situation that the clains
against officers Lew s, Robinson, and Russell present here: the
failure to render aid when a detainee was found hangi ng. See
Heflin, 958 F.2d at 714. As set forth above, plaintiffs have

raised issues of material fact regarding (1) whether Russell
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attenpted to aid Gaudreau, and (2) whether the acknow edged fact
that Lew s and Robinson did not attenpt to render aid anmobunted to
deliberate indifference. Thus, as to each of these officers, there
is sufficient record evidence fromwhich a fact-finder could infer
that there was inaction anmounting to deliberate indifference. In
[ight of the clearly established law, it cannot be said that such
i naction was, as a matter of | aw, objectively reasonabl e under the
ci rcunstances. Consequently, summary judgnent will be denied as to
the federal clains against Lews, Robinson, and Russell.

C. Cduvil Rghts Cains Against the Cty of Phil adel phia and
Oficial Capacity dains Against Prison Oficials

Plaintiffs' <clainms against the City--as well as their
official-capacity «clains against Wirden Speach and Deputy
Commi ssi oner Costello--are based on a “failure to train” theory.
Plaintiffs allege that the Gty fail ed adequately totrain officers
insuicide prevention, suicide intervention, and |ife-saving first
aid measures, and that this failure anpbunted to a policy or
practice of deliberate indifference tothe needs of psychol ogically
i npai red and potentially suicidal detai nees. The defendants argue
that they are entitled to summary judgnment because the City had a
trai ning programand t he programwas adequate. For the reasons set
forth below, | will deny the notion with respect to the § 1983
clains against the Cty. Because the official capacity clains
agai nst Speach and Costell o nerge with the cl ai ns agai nst the Gity,

the following applies as well to those clains. See WII .

M chigan Dep't of State Police, 491 U S. 58, 71 (1989)(A suit
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against “a state official in his or her official capacity is not a

suit against the official but rather is a suit against the

official's office.”); Kentucky v. Gaham 473 U.S. 159, 166
(1985)(“[P]laintiff seeking to recover on a danages judgnent in an
official-capacity suit nust I|ook to the governnent entity

itself.”); Mnell v. Departnent of Social Servs., 436 U.S. 658, 690

n.55 (1978)(Oficial-capacity suits “generally represent only
anot her way of pleading an action against the entity of which the
officer is an agent.”).

1. Standard of Liability

“Failure to train” clains are analyzed as a species of
“custom or practice” liability, the rudinents of which were set

forth in Mnell v. Departnent of Social Services, 436 U. S. 658

(1978), and elaborated in Gty of Canton v. Harris, 489 U S. 378

(1989). In Monell, the Court held that nunicipalities can be
found |iable under § 1983 for constitutional violations that are
the result of an “official policy;” this rubric includes a custom
or practice “even though such a custom has not received fornal
approval through the body's of ficial decisionnmaking channels.” 436

US at 691. In Gty of Canton, the Court held that a city may be

liable for afailuretotrain officers when that failure anounts to
deli berate indifference; under such circunstances the failure to
train anounts to “a city policy or customthat is actionabl e under
§ 1983.7 489 U.S. at 389. In explaining howit is that inadequate

training can anount to a policy, the Court stated:
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[1]t may happen that in light of the duties assigned to
specific officers or enployees the need for nore or
different training is so obvious, and the inadequacy so
likely to result in the violation of constitutiona
rights, that the policymakers of the city can be
reasonably said to have been deliberately indifferent to
t he need.

489 U. S. at 390. The Court recently reaffirnmed the vitality of
this passage in Farnmer, 511 U S. at 840-41 (noting that an
obj ective standard of knowl edge is sufficient with respect to

cl ai ms agai nst nuni ci palities) and nore recently in Board of County

Commirs of Bryan County v. Brown, 117 S. C. 1382, 1391 (1997)

(Deliberate indifference requires “proof that a nunicipal actor
di sregarded a known or obvi ous consequence of his action.”).

I n Bryan County, the Court enphasized its statenent in earlier

municipal liability cases that a plaintiff nust show that the
muni ci pality was the “noving force” behind the constitutional

violation. 117 S. C. at 1391; see also Gty of Canton, 489 U S.

at 390; Monell, 436 U.S. at 694. Thus the plaintiffs nust identify
a “deficiency in the city's training prograni and show “that the
deficiency actually caused the [correctional] of ficers'

indifference.” City of Canton, 489 U S. at 391. In Col burn 11

the Third Grcuit, elaborating upon the Suprene Court's nuni ci pal
liability cases, articulated the standard for failure-to-train
clainms inthis particular context. To succeed on failure-to-train
clains with respect to prison suicides,

the plaintiff nust (1) identify specific training not

provi ded t hat coul d reasonabl y be expected to prevent the

sui ci de that occurred, and (2) nust denonstrate that the

ri sk reduction associated with the training is so great
and so obvious that the failure of those responsible for
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the content of the training programto provide it can
reasonably be attributed to a deliberate indifference to
whet her the detai nees succeeded in taking their |ives.

Colburn 11, 946 F.2d at 1030.

2. The Record Evidence Regardi ng Ri sk, Training, and
Causati on

Plaintiffs urge that the Phil adel phia Prison Systenis policy-
maker s had anpl e knowl edge of the risk of detainee suicides before
the events leading up to Gaudreau's suicide. Plaintiffs point to
t he deposition testinony of Dr. Edward Guy, a forensic psychiatri st
who served for sonme thirty years as the ProgramDirector of Menta
Health Services in the Philadel phia Prison System Dr. Quy
testified that in 1983, at the informal request of prison
officials, he began a survey of twenty prison suicides that had
occurred in the Phil adel phia Prison Systemin the prior seven to
ei ght years. Dr. CGuy stated that he conpl eted the survey in 1985,
and enbodied his findings in a report which, inter alia,
recomrended i ncreasing services to the prison population. Dr. Guy
testified that it was his opinion that there were too few hospital
beds for psychiatric inpatients. The expert report of Dr. Rowan
i ndi cates that there were ni ne sui ci des, including Gaudreau's, from

January 1990 to Decenber 9, 1993. "

“Dr. @Quy testified that, pursuant to a request fromprison
authorities, he surveyed “a sanple” of 20 suicides in
Phi | adel phia prisons over a period of 7-8 years (there is no
cl ear indication, one way or the other, whether these 20 were al
of the suicides during the relevant period). Taking 8 years and
20 suicides as the outside figures, these data suggest an average
i nci dence, from 1978-1985, of 2.5 suicides per year. Dr. Rowan's
expert report noted that he examned a list of 9 suicides from
January 1990 to nearly the end of 1993 (sone 16 nonths after
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Def endant s do not appear to raise a serious di spute regarding
whet her there existed a risk of detainee suicide, a risk of which
policy-making officials knew or should have known. However,
def endants seemunwi | ling to concede the point. |In any event, the
record certainly would support a finding that such a risk existed
and that, under an objective standard, policynmakers knew or shoul d
have known of it. Accordingly, | turn nowto the question whet her,
as the Gty, Speach, and Costell o contend, the record establishes
that the Gty s training reginme was constitutionally adequate as a
matter of |aw

The record discloses the followng wth respect to the
training of correctional officers in matters relating to prison
suicides. At the tinme of Gaudreau's suicide, officers-in-training
were required to attend a one-hour to two-hour class on suicide
prevention. There are also three docunents relating to prisoner
sui cides. These are: (1) a 1984 nenorandumfromthen-Director of
Prison Health Services John Donral ski to all corrections officers
“reenphasi z[ing] the need for continued alertness at all tines and
at all shifts for i nmates who may exhi bit suicidal behavior” (“1984
menorandunt); (2) the form for involuntary adm ssion to the

psychiatric unit with an attendant instructional nmenorandum and

Gaudreau's death), an average incidence of sone 2.25 suicides per
year. Dr. Rowan's report does not indicate whether the 9
sui ci des surveyed represented the extent of suicide deaths in the
prison systemduring the relevant period. These aggregate data--
while manifestly inconplete and extendi ng beyond the tinme period
directly at issue--suggest a fairly constant incidence of inmate
suicides in the 70s, 80s, and 90s.
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(3) a 1988 nenorandum by Sheila Scott, MD. on the subject of
sui ci de detection and prevention directed to correctional officers
(“1988 nenoranduni).

Def endants argue that this evidence establishes that the Cty
had a “network of policies, procedures, and practices
specifically related to suicidal patients.” The def endants urge
that the Prison Systems docunents--in particular the 1988
menor andum -in concert with the training provided at the acadeny
conclusively denonstrate that the Gity's training was, as a matter
of | aw, adequate.

The City's argunment is focused al nost exclusively upon the
1988 nmenorandum whi ch appears to be the primary record evi dence of
the content of the City's training with respect to suicide. ' It
is noteworthy, however, that, according to Deputy Conm ssioner
Costello's deposition testinony, this docunent was a “directive”
issued during officers' initial training rather than a fornal
Prison Systempolicy. Costello acknow edged in his testinony that
in 1992 there was “no formal policy and procedure” for rendering

aid to one who had tried to commt suicide. Furthernore, although

21t should be noted that the City also points to the 1984
menor andum a 1% page docunent bearing the subject heading “Need
for Continuance of Suicide Alert and Vigilance.” Thi s docunent
states that correctional officers have successfully intervened in
suicide attenpts and directs officers to | ook out for warning
signs of suicidal inmates. Leaving aside the fact that there is
no indication in the record of how, or to what extent, this nmeno
was distributed, its existence does not alter the analysis in any
material way. To the extent that the menmorandum can be said to
reflect the content of the training program the text discussion
of the 1988 nenorandum applies with at [ east equal force to the
1984 nenor andum
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def endants argue that correctional officers received “broad-rangi ng
and conprehensive” informal training, the record excerpts to which
def endants point do not bear out this characterization. *®

Hence it is not at all clear that defendants have net their
bur den of denonstrating that there i s an absence of a genui ne i ssue

of material fact onthe failure-to-train clains. See Celotex, 477

U S at 323. However, even if it is assuned that defendants have
met their initial burden, it is apparent that plaintiffs have net
theirs by pointing to evidence denonstrating that a reasonable jury

could findintheir favor. See Anderson, 477 U. S. at 248-49; Russo

v. Gty of Gncinnati, 953 F.2d 1036, 1047 (6th Cr. 1992).

As noted above, the City places primry enphasis on the 1988
menor andum whi ch, according to Costello's testinony, was used in

connection with initial officer training. Plaintiffs, however

13See Costello deposition at 81-83, 85-86 (“through
experience . . . they would know what to do . . . It's a lot
of comon sense training they receive on the jOb") Randol ph
deposition at 16-17 (“Only thing | renenber, | know we tal ked
about what we do if a suicide. But |I don't renenber if it was
before "92 or was it . . . after '92"). Deputy Conm ssioner
Speach' s deposition included the follow ng coll oquy:

Q Prior to 1992, were you aware of whether you were
ever trained on how to recogni ze soneone who m ght be a
suicide risk and things to do, nmaybe, to prevent them
from being jeopardized . . .

A Yes fromny superiors on- t he- job training they gave
me when | first cane there.

Q Back in 19617

A '61 and as | went up through the ranks. Q Was

t here any books or docunents or anything you received
regarding that topic in terns of suicide?

A No. W mght have gotten sone directives. |'m not
sure.

Speach deposition at 20-22, 33-34.
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argue that, even if inplenented, the nmenorandum and its contents
were not used effectively. In support of this argunent, plaintiffs
point to the deposition testinony of correctional officers Mirphy,
McDani el s, Lewi s, and Robi nson--all of whomrecei ved their training
at a tinme when the 1988 nenorandum was, putatively, being
i npl enented. The record reflects that none of the correctiona
of ficers deposed recalled (1) specific acadeny training relating
to sui ci de awareness and prevention, (2) the 1988 nenorandumor its
contents, or (3) any retraining on suicide prevention, first aid,
or CPR techniques.' Furthernmore, plaintiffs' expert, Dr. Rowan,
opi ned that officers in the Phil adel phia Detention Center were not
properly trained in suicide prevention neasures. Dr. Rowan's
expert reports noted in particular (1) that the 1988 nenor andumwas
not adequate, and (2) that formal in-service training, not sinply

initial acadeny training, was necessary. '°

“Additionally, Sergeant Richard Sforza, Correctiona
Training Adm nistrator, testified that there were no witten
policies or specific procedures with respect to prison suicides
in the Philadel phia Prison System Sergeant Martha Aitken, a CPR
and first-aid instructor at the acadeny, testified that there was
no retraining on suicide prevention or CPR after correctional
of ficers graduated fromthe acadeny. Sergeant Aitken further
testified that this lack of retraining rendered officers wthout
sufficient know edge of CPR neasures, as she did not believe that
of ficers retained sufficient know edge wi thout any retraining.

*Dr. Rowan based his opinion on a review of, inter alia,
t he pl eadi ngs, discovery materials (including the deposition
testinony of the officers), the Cty's docunents relating to
inmate suicides, the City's training logs, the AD report, and a
list of 9 suicides in the Phil adel phia Prison System from January
1990 to Decenber 9, 1993. Dr. Rowan also testified as an expert
in the Simmons v. Philadelphia litigation, which resulted in a
jury verdict in plaintiffs' favor on clains that the Cty had
i nadequately trained its correctional officers with respect to
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Viewi ng the record evidence in plaintiffs' favor, | do not
find that the Cty has denonstrated that there are no genuine
issues of material fact with respect to its training program
Plaintiffs do not claimthat the Gty provides no training at all;
rather, plaintiffs challenge the sufficiency of the training that
the City did provide. Beyond pointing to the existence of the
acadeny cl ass and t he 1984 nenorandum the 1988 nenorandum and t he
involuntary commtnent form the Cty has offered no evidence to
refute plaintiffs' contentions that the content of the Cty's

trai ning programwas i nadequate. See Russo v. Cty of G ncinnati,

953 F.2d 1036, 1047 (6th Gir. 1992). 1

the risk of suicide anong intoxicated pretrial detainees. This
verdict was affirnmed by the Third Circuit. Simobns v.
Phi | adel phia, 947 F.2d 1042 (3d CGr. 1991).

Russo invol ved, anong other things, clains that a
muni ci pality had fail ed adequately to train its officers in
dealing with nmentally disturbed individuals, which failure led to
police officers' unjustified shooting of the decedent. The
evidence of training in Russo was simlar to the evidence of
record in this case. The Russo defendants, in support of summary
j udgnment, pointed to evidence of training semnars (of 6-7 hours'
| engt h) and procedure manuals dealing with the general subject.
In Russo, as in this case, plaintiffs' expert deened the training
i nadequate and the relevant officers could not recall the content
of any pertinent training. 1In reversing the district court's
grant of sunmmary judgnent, Judge Jones, witing for the Sixth
Crcuit, stated:

[We find the fact that the City offered a seven-hour
course entitled "Disturbed-Di stress Persons"
insufficient in and of itself to shield the City from
l[iability. Just as in Gty of Canton, where the
officers were trained in an area that nomnally
addressed the needs of the relevant class of persons,
but where the content and adequacy of that training was
in dispute, we find that the Gty has not established
that there exists no genuine issue of material fact as
to the adequacy of the GCty's training. Al though
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Furthernore, tothe extent that the Gty relies heavily onits
1988 handout, it is apparent that a fact-finder coul d conclude from
the record that the 1988 directives were not followed by the
correctional officers on duty when Gaudreau hanged hinself. As
not ed above, the record indicates that O ficer Mirphy failed to
notify any other officer of Gaudreau's statenment about self-harm’
and failed to record the statenent in the officer's log, both of
which actions are very difficult to square wth the 1988
menor andum s instructions that “[s]igns of suicidal behavior and
threats nust be entered in the | og book and comuni cated to your
supervisor and to the next shift. Refer to the Psychiatric Unit.

» 18

Fill out 783 Forminmmedi ately. Not hing in the record suggests

plaintiffs concede that the officers received the
anount of training cited by the district court, they

di spute that the content of the training was adequate.
The City conmes forth with no evidence to refute
[plaintiffs' expert's] conclusion that the content of
the training offered was i nadequate. To uphold sunmmary
judgnent to the Gty on this issue would, we believe,
necessarily rest on the rule that a nmunicipality nmay
shield itself fromliability for failure to train its
police officers in a given area sinply by offering a
course nom nally covering the subject, regardless of
how subst andard the content and quality of that
training is. W do not believe that this is, or should
be, the state of the |aw.

953 F.2d at 1047. | find Russo to be on point and persuasive.

"The 1988 nenorandum states: “The Correctional Oficer is
t he person nost able to observe, detect and prevent suicide anong
inmates” and lists as “Signs to Recognize,” inter alia, “Talking
about suicide to staff or other innmates.”

It bears noting here that although Muirphy did place a call
to the Hahnemann Unit, he did not fill out the involuntary
comm tment form
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that, despite Gaudreau's psychiatric history and his recent
di scharge fromthe psychiatric unit, he was ever identified as a
suicide risk by any officer. 1t is also noteworthy that Gaudreau
was | ocked, by hinself, in a cell that was not near the control
boot h, whil e t he 1988 nenorandumcontai ns the foll ow ng directions:
“2. House inmate with another inmate and, when possible, close to
the Correctional Oficer's Post. 3. |F UNABLE TO WATCH | NVATE
CLOSELY - REPORT THIS TO YOUR SUPERVI SOR. "

The record would also permt a reasonable fact-finder to
conclude that the four officers on the scene after Gaudreau was
found hanging failed to execute, or even attenpt, any of the first
ai d neasures appropriate for a hanging victimthat are found in the
1988 nenorandum  The docunent instructs the foll ow ng:

1. If an inmate is found hanging, and while awaiting

back-up, request assistance of other inmates to el evate

the victimso as to renove pressure fromthroat.

2. Cut “rope” and place victimon floor.

3. Loosen the noose but do not renove if i nmate appears

unconsci ous or lifeless.

4. |If there is no pulse give CP.R

5. Mnitor and nai ntain an open airway.

It is uncontested that neither Lewi s nor Robi nson ever entered the
cell. Although the officers cited security concerns raised by the
nunber of detai nees on the scene, this justification sits uneasily
with the prescription set forth above indicating that innates are

to be enlisted in the effort to relieve pressure on the victims

t hroat . *® Additionally, although Russell testified that he

“This proffered justification also sits uneasily with the
nor e cont enpor aneous accounts of the incident found in the
interview records fromthe IAD report. The I AD investigator, R
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attenpted to lift Gaudreau, there is, as noted above, a conflicting
account in the record.® It is also noteworthy that the record
shows t hat Russell received his training before the 1988 nmenor andum
was i npl enented, and that he could recall neither initial training
nor retraining on suicideissues during his twelve-year tenure with
the prison system

On the whol e, the record of this particul ar incident, viewed,
as it nust be on summary judgnent, in plaintiffs' favor, would
support a fact-finder in drawing an inference that a systemc
probl em exi st ed: that is, the record would | end support to a

finding that none of the officers involved, either before or after

Pezanowski, interviewed all of the officers inplicated in this

di scussion on the day follow ng the suicide, none of whom
reported that there was an influx of prisoners into the cell
According to the report, when the | AD officer asked Lew s whet her
he considered cutting the i nmate down and adm ni stering CPR,
Lewi s answered in the negative. Lews, according to the report,
said that he renmenbered being taught in training to cut the
victimdowm with the aid of his partner, but because his partner
was in the control booth, he was unsure what to do. Wen

Robi nson was asked the sanme question, according to the |AD,

Robi nson replied: (1) he had nothing with which to cut Gaudreau
down, (2) there were no “plastic respiratory instrunents” in the
housing area with which to take |ife-saving neasures, and (3) “in
t he confusion of the nonent,” he was nore concerned with alerting
central control and securing (i.e., locking in) the inmates.
These factual tensions distinguish this case from Rellergert. In
that case, the Eighth Crcuit concluded that a duty officer who
had remained in his control booth in accordance with prison
procedure, and who had followed all other relevant prison
procedures, did not act with deliberate indifference in failing
to | eave his control booth when an inmate on suici de watch had
left the area fromwhich he could be observed by the duty
officer. 924 F.2d at 795, 797.

®Nor is it abundantly clear that one attenpt to lift the
body, without enlisting aid, should be deened adequate as a
matter of |aw
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the incident, followed the instructions contained in the training
materials proffered by the CGity. At the very |least, these failures
suggest the possibility that the 1988 nenorandum and the acadeny
trai ning had not been deployed in an effective manner.* To be
sure, the Suprene Court has cauti oned agai nst creating an i nference

of failure totrain froman i solated i ncident. See Bryan County,

117 S.CG. at 1390; Gty of Canton, 489 U. S. 378, 390-91 (“That a

particular officer may be unsatisfactorily trained will not al one
suffice to fasten liability on the city, for the officer's
shortcom ngs may have resulted from factors other than a faulty
training prograntf). However, therecordinthis case woul d support
an i nference that the events | eading up to and fol | ow ng Gaudreau' s
sui ci de anounted to a good deal nore than an isol ated i nstance t hat
could be attributed to the negligence of, or the failure to train,

one enpl oyee. * “The existence of a pattern of tortious conduct by

“IDef endant s pl ace considerabl e reliance upon Judge
Bechtle's decision in Littlejohn v. Gty of Philadel phia, No. 91-
4640 (E.D. Pa. 1994). In that case, Judge Bechtle referred to
t he 1988 nenorandum as evi dence that the Gty had a training
programw th respect to detainee suicide, in granting the Gty's
notion for directed verdict on plaintiffs' failure-to-train
clainms against the CGty. Littlejohn seens inapposite. The
court's ruling on the nerits of the failure-to-train clains cane
at the cl ose of evidence, when the court concl uded that
plaintiffs had failed to produce any evidence indicating a
failure to train and that the only evidence relating to training
was the 1988 nenorandum which, standing al one, tended to suggest
otherwise. |In the present case, however, plaintiffs have adduced
substantial record evidence tending to show that the training,
even wth the nenorandum was not adequate.

|t should al so be noted that the Simons v. City of
Phi | adel phia litigation would | end credence to a finding that the
City failed adequately to train its prison staff. The S mobns
case resulted in a jury verdict, affirnmed by the Third Crcuit in
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i nadequately trai ned enpl oyees nmay tend to show that the | ack of
proper training, rather than a one-ti nme negligent adm ni strati on of
the program or factors peculiar to the officer involved in a
particular incident, is the 'noving force' behind the plaintiff's

injury.” Bryan County, 117 S.C. at 1390; see al so Russo, 953 F. 2d

at 1046 (noting that “al t hough the officers conceded that they were
frequently called upon to deal with enotionally disturbed and
di sabl ed i ndi vi dual s, none were able to give specific responses as
to the content of their training.”).

Plaintiffs' unrebutted expert testinony and the very course of
events in this case would permt a reasonable fact-finder to
conclude that the Cty, although aware of the problem of suicide
within Cty correctional facilities, failed to do nore than go

through the notions of training its correctional officers in

1991, against the City of Philadel phia on clains that it had
i nadequately trained its officers with respect to the suicide
ri sks posed by intoxicated pretrial detainees. Sinmmons v. Gty of

Phi | adel phia, 947 F.2d 1042 (3d Cr. 1991) (opinion of Becker, J.,
announci ng judgnent of the court). Thus policynmakers were
clearly put on notice in 1991 that their training was
constitutionally deficient wth respect to at | east one subset of
t he detai nee population (a risk group identified in the 1988
menor andum). As the Suprene Court has recently noted:

| f a program does not prevent constitutional

vi ol ati ons, nunicipal decisionnakers may eventual ly be
put on notice that a new programis called for. Their
conti nued adherence to an approach that they know or
shoul d know has failed to prevent tortious conduct by
enpl oyees may establish the conscious disregard for the
consequences of their action--the “deliberate

i ndi fference”--necessary to trigger nunicipa

[iability.

Bryan County, 117 S. C. at 1390.
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sui ci de prevention and in adm nistering first aidto a person found
hanging. O course, a fact-finder m ght, on this record, concl ude
that the City nade good faith, albeit occasionally unsuccessfu

efforts to address an intractable problem The point, at the
summary j udgnent stage, is that afact-finder m ght find agai nst or
for the City with respect to the constitutional adequacy of its
training efforts. | am therefore, precluded from holding as a
matter of law that the Gty fulfilled its constitutional duty in

this regard. See Russo v. Gty of Gncinnati, 953 F.2d 1036, 1047

(6th Gr. 1992).

Finally, | <consider one l|ast facet of failure-to-train
anal ysi s--the causal nexus. Al t hough the evidence, for the
pur poses of this notion, of the requisite causal nexus is inplicit
in the discussion above, sone separate discussion is warranted.
The Suprene Court has enphasi zed that plaintiffs who press fail ure-
to-train clains nust showthat i nadequaci es inthe training program
nmust bear a causal relationship to the ultimate injury:

[Flor liability to attach in this circunstance the

identified deficiency in acity's training program mnmust

be closely related to the ultimate injury. . . . [The

plaintiff] mnust still prove that the deficiency in

training actually caused the [constitutional injury].

Wul d the i njury have been avoi ded had t he enpl oyee been

trained under a program that was not deficient in the
identified respect?

45



City of Canton, 489 U S. at 391. On the record before the court,

it is apparent that plaintiffs have made a show ng on this issue
sufficient to withstand summary judgnent. 23

Therefore, defendants' notion for sunmary judgnment will be
denied as to the City and as to defendants Speach and Costell o as
sued in their official capacities.

D. 1 ndividual -Capacity d ai ns Agai nst Prison O ficials Speach

and Costello

The | ast of the federal clains to be addressed, therefore, are
the individual-capacity clains against Speach and Costello.

Def endants' first argument need not detain us |ong.
Def endants urge that plaintiffs' clains against the officials in
their personal capacities nust fail because they state a form of

respondeat superior liability, which is not available in federal

civil rights actions under § 1983. The defendants argue that

#The City's own document, the 1988 menorandum suggests a
fairly obvious course of training that, had it been effectively
i npl enmented, could be found to have prevented Gaudreau' s sui ci de,
or at |east prevented Gaudreau' s actions frombeing fatal. As
the text discussion suggests, the nenorandumi s instructions on
sui cide al ertness and prevention--identifying inmates with
sui ci dal propensities, conveying information to fellow officers
and superiors, nonitoring the inmate, and filling out the
commtnent form-were all precautions that, had they foll owed,
m ght have hel ped to avert this incident. Furthernore, the
menorandum s instructions with respect to aiding a hanging
victim-untying the knot, cutting the victi mdown, adm nistering
CPR--m ght have prevented the incident frombeing fatal, if
Gaudr eau had been resuscitable when he was di scovered. It is, in
sum clear fromthe record that plaintiffs have net their burden
of showing that there exist triable issues with respect to the
adequacy of the Cty's training and the connection between the
putatively inadequate training and the constitutional violation
al | eged.
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summary judgnment is appropriate because it cannot be said that
Speach or Costello were personally involved in the alleged
constitutional violations agai nst Gaudreau. Plaintiffs, however,
argue that the prison officials my be found |iable because these
def endants were policy-nakers who, with deliberate indifference,
fostered a customor practice--an inadequate training programw th
respect to suicide prevention and detection--that directly caused

Gaudreau's alleged constitutional deprivation. This species of

individual liability is clearly avail abl e under 8§ 1983. | ndi vi dual
def endants can be found liable if it can be shown that the
i ndi vi dual defendants, “with deliberate indifference to the

consequences, established and maintained a policy, practice or
customwhich directly caused [the] constitutional harm” Stoneking
v. Bradford Area Sch. Dist., 882 F.2d 720, 725 (3d Gr. 1989); see

al so Baker v. Monroe Township, 50 F.3d 1186, 1190 n.3 (1995). As

the Third Crcuit has held, “this is not respondeat superior

[iability but an assertion of liability against the individual
def endants based on theories recognized in aline of Suprene Court
cases.” Stoneking, 882 F.2d at 725. Consequently, | turn to the
nerits of the individual-capacity clains against Costello and
Speach.

Thomas Costel | o assuned t he post of Deputy Conmm ssi oner of the
Phi | adel phia Prison Systemin 1990 in order to head a “policy and
procedures division” created to conply with a court order.
According to Costello, prison authorities had determ ned that

formal policies and procedures were needed for many, if not all,
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aspects of the adm nistration of the Prison System By August of
1992, the date of the events in this case, the Prison System had
conpl eted the task of devel oping formal procedures for the use of
force. Formal policies with respect to suicide were conpleted in
1994.

W hem na Speach was t he warden of the Phil adel phia Detention
Center from1991 to 1996. Plaintiffs urge that Ms. Speach shoul d be
held liable for not having acted to correct prison policies wth
respect to suicide prevention. Plaintiffs point to deposition
testinony indicating that Speach knew of no official policies or
procedures relating to suicide prevention at the tine that Gaudreau
comm tted suicide and that she, in 1994, reviewed and si gned off on
the first set of conprehensive policies on the subject.

In sum the record, whichis relatively neager on this point,
woul d not support a fact-finder infindingthat Costello' s inaction
amounted to deliberate indifference with respect to detainee
suicide. Al though the Third Crcuit has indicated that officials
may be liable in their individual capacities when such officials
have, with deliberate indifference to the consequences, acted in
sonme way to establish or maintain a policy, practice, or custom
that directly causes constitutional deprivation--see Stoneking, 882
F.2d at 725--plaintiffs have nmade no show ng fromwhich it can be
inferred that either Speach or Costellois |iable accordingtothis
standard. The record woul d not support the supposition that either
Speach or Costello--both of whom assumed their posts not |ong

before the events i n question--established the practices or custons
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conpl ai ned of. Nor does the record furnish a fact-finder with

enough data fromwhich toinfer that these officials maintainedthe

conditions which, as plaintiffs allege, caused Gaudreau's injury.

Accordingly, sunmary judgnent will be granted with respect to
the individual -capacity clains against defendants Costello and
Speach.

[I. State-Law d ains

Def endants have noved for summary judgnent with respect to
plaintiffs' state-law clains on the ground that these clains are
barred by Pennsyl vania's Political Subdivisions Tort O ains Act, 42
Pa. Cons. Stat. Ann. 8§ 8541-8564. Plaintiffs have submtted that
they have no opposition to summary judgnent--on their state-|aw
clainms--in favor of the following defendants: the Gty of
Phi | adel phia, Costell o, Speach, and McDani els. Therefore, sunmary
judgnent wll be granted in favor of those defendants.

Al t hough t heir conpl aint all eges manifold state-lawclains, in
resisting summary judgnment plaintiffs have elected only to press
clainms of willful m sconduct, and they have chosen to proceed only
agai nst defendants Muirphy, Lew s, Robi nson, and Russell.
Accordingly, left for decision is whether, to the extent that
plaintiffs' conplaint alleges tort causes of action based upon
Wi | I ful m sconduct, these four defendants are i nmune as a matter of
| aw.

Under the Political Subdivisions Tort Cains Act, individual
officers are immne to the sane extent that their enploying entity

is imune. 42 Pa. Cons. Stat. Ann. 8 8545. Hence, through the
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confluence of § 8545 (official liability) and § 8541, which grants
broad immunity to |ocal agencies (except as otherw se provided
el sewhere in the code), local officials enjoy expansive state-|aw
imunity fromactions taken by themin the course of their official
duti es. However, § 8550 exenpts clains based upon “wl|ful
m sconduct” fromthe statute's grant of immunity. Hence, it nust
be decided whether plaintiffs have stated, and supported wth
record evidence, clains that the relevant officers conmtted
“W llful msconduct” as contenplated by the statute.

The relevant clains are pleaded under the headi ng “w ongf ul
death action” in plaintiffs' conplaint. The conplaint does not
differentiate anong plaintiffs' state-law tort clains wth any
specificity, but counts Il, IV, and I X of plaintiffs' conplaint
allege “reckless and deliberate indifference” by officers
(including the four under consideration) who by virtue of their
enpl oynent had a “special relationship” to the decedent. It
appears, then, that the state of mnd alleged in plaintiffs’
conplaint is essentially equivalent to that which applies to
plaintiffs' federal clains. As noted in section | above,
plaintiffs have met their burden with respect to the federal
standard of deliberate indifference with respect to these
def endants.

Consequently, it is necessary to address whether deliberate
indifference constitutes “willful m sconduct” withinthe neani ng of

the Political Subdivision Tort dains Act. In Renk v. City of

Pittsburgh, 641 A 2d 289, 294 (Pa. 1994), the Pennsyl vani a Suprene
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Court undertook to apply 8 8550's “w || ful m sconduct” exceptionin
t he context of police m sconduct. As | concluded in the MOVE case,
the Renk decision construed “wl]|ful m sconduct” to nean
“m sconduct which the perpetrator recognized as m sconduct and
whi ch was carried out with the intention of achi eving exactly that

wrongful purpose.” In Re Gty of PhiladelphialLitig., 938 F. Supp.

1264, 1273 (E.D. Pa. 1996). It is readily apparent that plaintiffs
have neither alleged nor shown this |evel of scienter.

The Renk court, however, noted that in cases not involving
police msconduct, “wllful msconduct” had been defined by the
Conmmonweal th Court as “conduct whereby the actor desired to bring
about the result that followed or at |east was aware that it was

substantially certain to follow, so that such desire can be

inmplied.” King v. Breach, 540 A 2d 976, 981 (Pa. Conmonw.

1988) (citi ng Evans v. Phil adel phi a Transportati on Conpany, 212 A. 2d

440 (Pa. 1965). Although the Pennsylvania Suprenme Court in Renk
found King to be inapplicable in police cases, nothing in the Renk
deci sion invalidated the Commonwealth Court's understandi ng of
“Wllful msconduct” as it applies to non-police cases.

Because this case is not a police m sconduct case in the sense
that Renk or the MOVE litigation was, King appears to be good
authority in this context. 1I1nKing , a state hospital nurse sued
county prison and nental health prograns and officials after a
patient assaulted her. Affirmng a grant of sunmary judgnment for
all defendants, the King court concluded that although there were

“general allegations” that the individual defendants commtted
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wi |l ful m sconduct that permtted the assault, the record evi dence
was “insufficient to support a conclusion that the [individual

def endant s] nust have believed and known that the assault of the

[ nurse], or sone other person . . . was substantially certain to
follow. . . sothat it would have to be said that [the defendants]
i ntended such a result.” 540 A 2d at 981. *

It is apparent that plaintiffs' clains in this case do not
rise to the level of “willful msconduct” as interpreted in King.
Plaintiffs do not appear to have alleged that the officers acted
(or refrained fromacting) wwiththerequisiteintent--that is, that
the officers desired to bring about Gaudreau's suicide or knewto
a substantial certainty that such would be the result of their acts
and om ssions. Nor would the record support such clains if they
had been advanced. The record would permt a reasonable fact-
finder to reach the conclusion that the officers acted wth

“del i berate indifference”--as used in the federal constitutional

*“There is | anguage in the Commonweal th Court's opinion in
Kuzel v. Krause, 658 A 2d 856 (Pa. Commonw. 1995), that appears
to |l end support for the proposition that proof satisfying a “knew
or shoul d have known” standard, i1d. at 860, would be sufficient
to establish “willful msconduct” in a setting--like that in
Kuzel and in the case at bar--does not involve police m sconduct
in the in the Renk sense. Wth all respect, | think the
Commonweal th Court was on firmer ground when, in Kuzel, it opined
that in Renk, “[i]n effect the Suprenme Court found that '"wil|lful
m sconduct,' as used in 42 Pa. C.S. 8 8550, neans 'w || ful
m sconduct aforethought.'” 1d. That characterization fits
better wwth the Kuzel court's earlier expression of adherence to
the principles the Coormonweal th Court had announced seven years
before in King v. Breach: “'willful m sconduct' is synonynous
with the term'intentional tort.' King v. Breach . . . . The
government enpl oyee nust desire to bring about the result that
foll owed his conduct or be aware that it was substantially
certain to follow” 658 A 2d at 859.

52



cases--but that is a standard which falls short of intent to cause
harm the record shows no nore. Consequently, sunmary judgnent
will be granted with respect to all state-law clains against
Mur phy, Lew s, Robi nson, and Russell.
Concl usi on
For the foregoing reasons, defendants' notion for sumary
judgnent will be denied with respect to the federal clains agai nst
Mur phy, Lewi s, Robinson, Russell, and the Cty of Philadel phia.
Summary judgnment wll be granted wth respect to individual-
capacity cl ai ns agai nst officials Speach and Costell o, but denied
Wth respect to the official-capacity clains against the two
officials. Summary judgnent will be granted with respect to the
federal clains agai nst defendants Brown, C ark, Mrris, Gallagher,
McDani el s, and Daughen. And summary judgnment will be granted with
respect to plaintiffs' state-law clains against all defendants.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY ELLEN OVNENS, et al
ClVIL ACTION

CI TY OF PH LADELPHI A, et al
NO. 94-4654

May 13, 1998
ORDER

Upon consi derati on of defendants' notion for summary j udgnent,
and plaintiffs' response thereto, and for the reasons given in the
acconpanyi ng opi nion, defendants' notion is granted in part and
denied in part.

Specifically, it is hereby ORDERED t hat:

1. Defendants' notion for summary judgnment is GRANTED in its
entirety wth respect to defendants Brown, Cark, Morris,
Gal | agher, McDaniels, and Daughen.

2. Defendants' notion for summary judgnment is DENIED with
respect to plaintiffs' federal clains agai nst defendants Murphy,
Lew s, Robi nson, and Russell.

3. Defendants' notion for sumary judgnment is DENIED with
respect to plaintiffs' federal <clainms against the City of
Phi | adel phi a and def endants Speach and Costello in their official

capacities.



4. Defendants' notion for summary judgnment is GRANTED with
respect toplaintiffs' federal cl ai ns agai nst def endants Speach and
Costello in their individual capacities.

5. Defendants' notion for summary judgnent is GRANTED wi th
respect to plaintiffs' state-law causes of action against all

def endant s.

Pol | ak, J.



